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Court of Appeals of the District of Columbia. 


No. 2819. 

Joseph Swift, Appellant, 
vs. 

White Oak Coal Company, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. No. 55587. 

White Oak Coal Company, a Corporation, Plaintiff, 

vs. 

Joseph Swift, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Declaration. . 

Filed March 19, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55587. 

White Oak Coal Company, a Corporation, 

vs. 

Joseph Swift. 

The plaintiff sues the defendant for money payable by the plain¬ 
tiff to the defendant; and for work done and materials provided 
by the plaintiff for the defendant at his request; and for money lent 
by the plaintiff to the defendant; and for money paid by the 

E lain tiff for the defendant at his request; and for money received 
y the defendant for the use of the plaintiff; and for money found 
1—2819a 
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to be due from the defendant to the plaintiff on accounts stated be¬ 
tween them. And the plaintiff claims, and there is due it by the 
defendant, Four Hundred and Twenty Dollars and Sixty-three 
($420.63) Cents, with interest from the Tenth day of January, 
1912 according to the particulars of demand hereto annexed—be¬ 
sides costs. 

CARL J. F. GRAFF, 

F. ED. MITCHELL, 

Attorneys for Plaintiff. 


2 Particulars of Demand. 

Washington, D. C., Jan. 23, 1913. 

Joseph Swift, 

Munsey Building, 

Bought of White Oak (Trade Mark) Coal Company, 

Miners and Shippers Celebrated White Oak New River Smokeless 

Coal. 


Bills Payable First of Month Following Delivery. 
Subject to Sight Draft and Interest After 10th. 


Date. 

Contents. 

Weight. 

Price. 

Amount. Total, 

1911. 

Dec. 14. 

Rom. C. & O. car 
#54266 

105,000 

$2.85 

$133.59 

it 

“ #25452 

110,000 

a 

$139.96 

a 

“ #23226 

115,600 

a 

$147.08 


- $420.63 


With interest on said $420.63 from January 10" 1912. 

» 

Plea. 

Filed March 27, 1913. 

******* 

The defendant says that he does not owe the said sum of Four 
hundred and twenty dollars and Sixtv-three cents, or any part 
thereof, in manner and form as the plaintiff in and by its declaration 
has alleged. 

LORENZO A. BAILEY, 

Attorney for Defendant. 
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3 Joinder of Issue. 

Piled April 4, 1913. 

* * * * * * * 

The plaintiff hereby joins issue on the plea of the defendants, filed 
in the above entitled cause. 

CARL J. F. GRAFF, 

F. EDWARD MITCHELL, 

Attorneys for Plaintiff. 

Memorandum. 

April 29, 1914.—Verdict for plaintiff for $420.63 and interest 
from January 10, 1912. 

Supreme Court of the District of Columbia. 

# 

Tuesday, May 26th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

******* 

Upon consideration of the motion of defendant filed herein by 
his attorneys, for a new trial, it is ordered that said motion be, and 
the same is hereby overruled and judgment on verdict is ordered. 

Wherefore, it is considered, that the plaintiff herein recover 

4 of the defendant the sum of Four Hundred and Twenty and 

63/100 Dollars ($420.63) with interest thereon from Jan¬ 
uary 10th, 1912, together with costs of suit to be taxed by the clerk 
and have execution thereof. 

From the foregoing judgment, the defendant by his attorney, in 
open court, notes an appeal to the Court of Appeals, whereupon the 
penalty of a bond to operate as a Supersedeas, is hereby fixed in the 
sum of Seven Hundred Dollars. 

Memoranda. 

June 10, 1914.—Appeal bond approved and filed. 

June 30, 1914.—Time to submit exceptions extended to August 
1, 1914 and to file transcript of record to September 1, 1914. 

July 31, 1914.—Time to submit exceptions and to file transcript 
of record extended to October 10, 1914. 

5 Assignment of Errors. 

Filed July 31, 1914. 

******* 

For an assignment of errors in the proceedings herein the defend¬ 
ant, says, as he is advised and believes, that the court erred in ad- 







4 


JOSEPH SWIFT VS. WHITE OAK COAL CO., A CORP’N. 


mitting in evidence at the trial the letter dated September 19, 1911, 
and the testimony of the witness Meyers in reference thereto, because 
it does not appear that Faulkner, who dictated said letter, or Lay, 
who wrote and signed said letter at Faulkner’s dictation, had any 
authority from the defendants so to do, nor does it appear that the 
plaintiff or the defendant prior to the sale of the coal had any knowl¬ 
edge of said letter or of the matters so testified to bv said Meyers. 

LORENZO A. BAILEY, 

Attorney for Defendant. 


Memoranda. 

October 7, 1914.—Bill of Exceptions submitted and time to file 
transcript of record extended to November 10, 1914. 

November 9, 1914.—Time to file transcript of record extended to 
December 15, 1914. 

6 December 9, 1914.—Time to file transcript of record ex¬ 

tended to January 15, 1915. 

% 

Order for Transcript on Appeal. 

Filed January 4, 1915. 

******* 

The Clerk will please prepare the transcript of record on appeal, 
including therein the following, viz: (1) Declaration and Particu¬ 
lars of Demand; (2) Plea: (31 Joinder in issue: (4) Memo, show¬ 
ing verdict; (5) Judgment and entry showing appeal noted in open 
court and filing of appeal bond: (61 Assignment of errors; (71 
Memo, showing extensions of time; (81 This order. 

LORENZO A. BAILEY, 

Attorney for Defendant. 


Memoranda. 

January 9, 1915.—Time to settle Bill of Exceptions and file rec¬ 
ord extended to February 15, 1915, inclusive. 

February 15, 1915.—Time to file record extended to March 15, 
1915, inclusive. 

March 12, 1915.—Time to file record extended to April 
7 15, 1915, inclusive. 

April 12, 1915.—Time to file record extended to May 15, 
1915, inclusive. 

Supreme Court of the District of Columbia. 

, Thursday, May 6, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice, presiding. 

******* 
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Before Judge Anderson. 

The Court having this day signed the Bill of Exceptions taken 
at the trial of this cause, now hereby orders the same of record nunc 

pro tunc. 

8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Young R. Young, Clerk of the Supreme Court of the District 
. of Columbia, hereby certify the foregoing pages numbered from 1 
to 7, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55587 at Law, wherein White 
Oak Coal Company, a corporation, is Plaintiff and Joseph Swift is 
Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
7th day of May, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

ft In the Supreme Court of the District of Columbia. 

At Law. No. 55587. 

White Oak Coal Company, a Corporation, Plaintiff, 

vs. 

Joseph Swift, Defendant. 

Bill of Exceptions. 

Be it remembered, That at the trial of the above entitled cause on 
the 28th and 29th days of April, A. D. 1914, in this Court, before 
Mr. Justice Anderson and a jury, upon the issues joined by and 
between the plaintiff and the defendant, evidence was adduced and 
proceedings were had as follows: 

Leonard A. Snead, a witness produced, sworn and examined on 
behalf of the plaintiff, testified as follows: I am the representative in 
this District of the plaintiff, White Oak Coal Company, which is a 
corporation under the laws of the State of West Virginia. In De¬ 
cember, 1911, while I was so representing that company I received 
here, as the company’s agent, three car loads of coal, all which was 
turned over to our agent at Benning, Mr. Myers. On the day next 
after that delivery to him, he and I called at the office of Joseph 
Swift, at Benning, in this District. I then talked to a young man 
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in that office concerning the sale, but I do not know his name. 
Myers had previously reported to me that he had sold the coal to 
.Joseph Swift, and I had looked up the rating of Mr. Swift, as is our 
custom, after which I had told Myers it was all right, to complete 
the sale. I naturally assumed that the office was Mr. Swift’s place 
of business, because "Myers had reported to me the sale as made to 
Mr. Swift and my recollection is that Mr. Swift’s name was 
10 over the door. The price charged for the coal $2.85 per ton, 
was 30 cents below the regular price. The total, at that price, 
for the three car loads, amounted to $420.63. It is wholly unpaid. 
We paid Myers a commission on the sale of that coal. Upon cross- 
examination the witness Snead further testified as follows: Mr. 
Myers, in reporting the sale to me, mentioned no one except Joseph 
Swift, but he did not say he had seen Mr. Swift nor did he say with 
whom he had his dealings. He spoke of having a talk with Capt. 
Faulkner but I do not recall that he said anything about Mr. Ran¬ 
dolph or Mr. Irvin. 

(Q.) Did he say anything about the Benning Sand and (travel 
Companv? (A.) He did not—I am not sure about that. I had 
previouslv heard of Joseph Swift but never had any previous deal¬ 
ings with him. I never met him until I saw him here in Court 
today. Myers reported the sale to me on or about the 8th, 9th or 
10th of December, 1911. Mr. Sherwood was agent of the Pennsyl¬ 
vania Railroad Company at Benning Station. I do not remember 
calling him up on the phone and giving him oral instructions as to 
the delivery of the coal; possibly I did. I did not tell him over the 
phone to deliver the coal to Benning Sand and Gravel Company. 
While at the station Mr. Sherwood said it was their custom to require 
a letter. I then and there wrote an order for the delivery of the coal 
to Myers. I have no independent recollection of doing so, but that 
would be in accordance with our custom, as a routine matter. The 
coal, so far as I recollect, was ordered turned over to Mr. Myers and 
not to the Benning Sand and Gravel Company. That would be our 
custom in a case of that kind, because the freight had been paid and 
there were no delivery charges to be collected. Afterward, I saw the 
coal being unloaded by Myers, the agent of the plaintiff. 
11 Afterward, I saw the coal being used in the plant, about 200 
yards from the office. I cannot recall what was said in the 
conversation at the office a day or two after the sale, nor do I recall 
just whom I was talking to,—the name or the face. I had already 
looked up Mr. Swift’s rating and found it satisfactory and his credit 

^ (Q.) Then what was your purpose in going out to the office at 
the Gravel Company’s place? (A.) I went out to see Mr. Myers, 
and in company with him we called at the office. I was more inter¬ 
ested in seeing how the coal was worked in order that we might sell 
them in the future than I was for the purpose of completing the sale, 
because that had been done by Mr. Myers. I do not remember the 
conversation at the office or whether Joseph Swift or Benning Sand 
Gravel Company was' mentioned on that occasion. The young 
man with whom I had the conversation and whom I cannot identify 
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did not tell me on that occasion that the coal was received by Benning 
Sand and Gravel Company and that Mr. Swift had nothing to do 
with it. 

Next, Wm. E. Myers, a witness produced, sworn and examined on 
behalf of the plaintiff, testified as follows: I am in the coal, wood 
and ice business with an office at Benning, D. C. In December, 
1911, I had some teams hauling for the Joseph Swift Company at 
Benning, D. C. 

(Q.) IIow long had you been employed by Joseph Swift? (A.) 

I went there on the 1st of March, 1911. 

(Q.) How long did you continue in his employ? (A.) I worked 
for one year. I left there the following March, 1912. I was haul¬ 
ing for Joseph Swift. I did not mean to say the Joseph Swift Com¬ 
pany. His business was sand and gravel and high-grade cement 
material. I hauled from his plant to builders through the city—to 
different jobs for material men. I have known Mr. L. A. Snead 
since I met him, on Saturday, December 9, 1911, at Benning, about 
8 o’clock A. M. He then told me he had three car loads of coal on 
the siding there and asked me to sell them for him at $2.85 

12 per ton and said he would give me a commission. He asked 
me to put them all at one place if I could. I made an un¬ 
successful effort to do this and later, about noon that day, I came 
down town for my money for hauling, it being Saturday, and waited 
around at 14th and G for a while and Mr. Irvin came. He was 
working for Mr. Swift before I went there to work. Mr. Lay, the 
bookkeeper, was standing around the corner talking to Captain 
Faulkner. I said to Irvin, “Would you buy three car loads of coal 
for the company.” He said “I do not think I would.” We talked 
a bit and I said “You would make money by doing it. You are 
paying $3.40 a ton for coal and you can buy this for $2.85 on the 
siding there.” Then, at his request, I went with him to where Lay 
was standing after Capt. Faulkner had started on down toward the 
Avenue. Irvin said to Lay, “Myers has three carloads of coal to sell. 
We are paying $3.40 and he will sell them for $2.85 and that would 
be a bargain.” 

(Q.) Who was Captain Faulkner? (A.) He was the manager. 

(Q.) The manager of the company? (A.) At the plant; yes, sir. 
Lay answered Irvin saying that would be a capital idea. Irvin and 
I then went down 14th Street and overtook Captain Faulkner at 
Pennsylvania Avenue and Irvin repeated what he had said to Lay. 
Irvin then stepped off. I then told Faulkner that the coal had been 
shipped to the White Oak Coal Company and was on the siding at 
Benning and had been placed in my hands to dispose of. He said 
“Myers, we haven’t the money to pay the cash for it.” I said “Cap¬ 
tain, Joseph Swift is good enough for three carloads of coal to the 
White Oak Coal Company.” He said, “How much time can we 
get”? I said “I can arrange to give you sixty days’ time, and if you 
cannot pay it all you can have thirty more.” He said, “Capital; I 
will close it up right here. You arrange to take your teams 

13 Monday morning to unload it.” I said “All right.” In the 
meantime Mr. Snead had told me I had better not close up 
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the sale until I heard from him. I reported the sale to him. Mon¬ 
day morning, December 11, I started to unload the coal and on 
Thursday finished. I delivered it at the Swift plant. Capt. Faulk¬ 
ner was in charge as manager. Mr. Irvin was salesman. That Mon¬ 
day morning Mr. Snead was there at the plant and I told him we 
were unloading the coal. At my request he went with me to the 
office there and I introduced him to Mr. Irvin and Mr. Lay. Captain 
Faulkner was not there. I said, “Mr. Snead, Mr. Lay is the book¬ 
keeper. This is the manager for the White Oak Coal Company 
whom I have sold the coal for. I have arranged for you to have 
sixty days’ time to pay for it in, and a little longer if necessary.” 
I then left the office, and left Mr. Snead in there. I never saw Cap¬ 
tain Faulkner and Mr. Snead together. A sign, with the name 
Joseph Swift, was then over the door of that office and I recall its 
being there until I left, the first of March, 1912. Upon cross-exam¬ 
ination the witness, Myers, further testified as follows: 

(Q.) Did you ever hear of the Benning Sand and Gravel Com¬ 
pany? (A.) I remember seeing trucks with it on, sir; but I would 
not say where it was, because I had left Benning. I have heard Mr. 
Charles C. Randolph spoken of at Benning, but I do not know him. 
I did not meet him or hear him spoken of about the time this coal 
was bought. I never heard that the Benning Sand and Gravel Com¬ 
pany was operating that plant while 1 was working there and it is 
not a fact to my knowledge. Mr. Irvin never told me it was the 
Benning Sand and Gravel Company that was running the plant and 
not Mr. Swift. I never hauled for the Benning Sand and Gravel 
Company. I remember seeing Mr. Randolph one Sunday, during 
1911, in the office at Benning if the gentleman you now indicate to 
me is Mr. Randolph. My pay for hauling was put in envelopes and 
Mr. Lay always paid me. I never signed any receipts or vouchers 
for it. 

(Q.) Where was the office up in town of this company? 
14 They had an up-town office, had they not? (A.) It seems 
to me like I came to see Capt. Faulkner on business one day, 
and I went into an office; I believe it was the Munsey Building. 
That was in January or February, 1912, while I was still hauling 
for the concern. I believe I saw Mr. Swift once at the plant, but I 
cannot say when that was. I believe the gentleman, you now indi¬ 
cate to me, here present, to be the gentleman I saw at that time. 

Thereupon the plaintiff rested. 

Next, Clark H. Sherwood, a witness produced, sworn and exam¬ 
ined on behalf of the defendant, testified as follows; 1 am and have 
been for eight years Freight Agent of the Pennsylvania Railroad at 
Benning, D. C. The coal mentioned in the preceding testimony was 
under my charge there, the first part of December, 1911, until it was 
delivered. 

(Q.) Did you receive any orders over the telephone for the deliv¬ 
ery of that coal; to whom to deliver it? (A.) Mr. Snead and I were 
talking over the telephone about the coal and he told me that it 
would be delivered to the Sand and Gravel Company and a few days 
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later,—probably next day,—he came to my office and wrote an order 
on a slip of paper which I received from him. I have made a thor¬ 
ough search for the order and cannot find it. To the best of my 
recollection that written order was to deliver those three carloads of 
coal to the Benning Sand and Gravel Company. That was Mr. 
Snead the manager of the White Oak Coal Company and who testi¬ 
fied here today. In pursuance of that order the three cars were de¬ 
livered to Mr. Myers who was to unload and haul the coal. Upon 
cross-examination the witness Sherwood further testified as follows; 
That was an official record. 1 seldom have an order of that kind. 
My best recollection of the contents of the written order was that the 
coal was to be delivered to the Benning Sand and Gravel 

15 Company. In talking to me over the phone he mentioned 
that Company. 

(Q.) Did he not say over the telephone to deliver the coal to the 
gravel people? (A.) He might have said it. That plant has been 
called bv different names. I do not know whether he said that or 
not. I filed that paper within a few weeks or a month later and have 
not seen it' since. To the best of my recollection that paper said to 
deliver the coal to the Benning Sand and Gravel Company. I do not 
think Mr. Myers’ name was written on it. I knew Mr. Myers and 
that he was engaged in hauling. 

(Q.) Knowing Mr. Myers to be engaged in hauling you delivered 
this coal to him when the order was to deliver to the Sand and 
Gravel people? (A.) As a hauler, yes, sir. Upon re-direct exam¬ 
ination, the witness Sherwood produced the freight receipt for the 
coal on which was written, in pencil, on the upper left hand corner, 
“B. S. & G. Co.” and testified further as follows: I wrote those letters 
there when I filed the bill away about a week after Mr. Snead gave 
me the written order for the delivery of the coal. Upon re-cross¬ 
examination the said witness further testified as follows: 

(Q.) Your testimony given here today, then, is very largely based 
upon your recollection as refreshed by this memorandum that you 
find on this delivery receipt? (A.) Yes. 

(Q.) And were it not for the memorandum you would have no 
independent recollection of it? (A.) Well, not particularly so. 

(Q.) Coming back again to this memorandum, I ask you if you 
require those four initials on there to refresh your recollection so that 
you can testify as to this conversation. Of course, this evidently 
refers to the telephone conversation, does it not? (A.) It refers to 

the written order that he gave me. 

(Q.) You mean to say that you made a memorandum here 

16 so that you would remember a writing that you then had? 
(A.) That was put there in order that those four cars would 

go to the Bennings Sand and Gravel Company. It was put on “B. S. 

& G. Co.” 

(Q.) Because you had a writing in your possession? (A.) Yes; 
I had. We always mark those freight bills so we can tell. 

(Q.) Did you not say in the conversation you had with me in the 
hall here today that Mr. Snead had referred to the people to whom 
the coal would go as “the gravel people”? (A.) No, I said to the 

2—2819a 
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best of my recollection “the Benning Sand and Gravel people”. In 
talking over the telephone he may have said “the gravel people” 
because we often say “the gravel people” instead of saying “the Ben¬ 
ning Sand and Gravel Company”. Mr. Swift was in the gravel 
business there when I was first appointed and is at the present time, 
as far as 1 know and his sign is up over the door there 

17 now. 

Next, Charles C. Randolph, a witness produced, sworn and 
examined on behalf of the defendant, testified as follows: From 
August, 1911, until June, 1912, I was Secretary and Treasurer of 
the Benning Sand and Gravel Company. The company was engaged 
in the production and sale of sand and gravel. Its plant and the de¬ 
posits of sand and gravel were at Benning, D. C., and the same that 
were formerly operated by the defendant, Joseph Swift. The officers 
of the company were J. A. C. Groner, President, George E. Roberts, 
Vice President" and I was Secretary and Treasurer. W. A. Faulkner, 
usually called Captain Faulkner, was its general manager. He had 
immediate supervision over the plant. The company had one office 
at the plant and another at the Munsey Building with a telephone at 
each office. Joseph Swift was in no way connected with that com¬ 
pany as officer, employee, or stockholder. The sign with his name 
was over the door at the Benning office but it was ordered down at 
the very beginning. It did not come down for a while. I do not 
know how long. It was painted over eventually and the Benning 
Sand and Gravel Company name was put in its place. Early in De¬ 
cember, 1911, near 14th & G Streets, Northwest, I met Captain 
Faulkner who was with Messrs. Inin and Myers. Capt. Faulkner 
introduced me to Myers and said he, Faulkner, had an opportunity to 
buv three carloads of coal and save 40 or 45 cents a ton. He asked 
me what I thought about it, I said, “It looks like good business if 
you can make that saving”. Then we walked down to the Munsey 
Building, Faulkner, Myers, Irvin, Lay and myself. There we dis¬ 
cussed it again and I repeated my former statement. It was Faulk¬ 
ner’s privilege to buy it himself. He had charge of the work. 
Faulkner and I were directors of the company. Swift was 

18 not a director of the company. His name was not mentioned 
in all that conversation. 

(Q.) Can you say whether or not the Benning Sand and Gravel 
Company was mentioned? (A.) The only recollection I have is 
that when I was introduced to Myers I was introduced as the Secre¬ 
tary of the company; I could not say whether it was “the company” 
or the “Benning Sand and Gravel Company.” From August, 1911, 
up to June, 1912, while that company was operating that plant I saw 
Mr. Swift in town but never saw him at the plant. I was there 
myself three or four times a week. During that period he had noth¬ 
ing to do with the plant and took no part in the management of it. 
After June, 1912, he resumed the operation of the plant in his own 
name as he had been doing to some time prior to August, 1911. 

Upon cross-examination the witness Randolph further testified as 
follows: I engaged in the sand and gravel business in August, 1911. 
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Previously I was a journalist and was at one time proprietor of a 
newspaper in Arizona. On returning to this city I became what is 
known as a promoter of listed stocks and bonds, and was so engaged 
up to the time that Faulkner and I took the plant over from Mr. 
Swift. lie was son-in-law of Mr. Swift. I first met him while he 
was in charge of Mr. Swift’s plant at Benning, about six months pre¬ 
vious to August, 1911. There was an organization by the name of 
the Atlas Mining and Milling Company. Faulkner and I bought 
the charter of that company and thereafter, by decree of this Court, 
changed the name to the Benning Sand and Gravel Company. That 
took two or three weeks. We had a dummy organization during the 
first week or so. During that time Wm. Hussey was a director. He 
was one of the dummies. In due time he retired and we got in the 
men we wanted. Mr. Groner then came in. (Thereupon counsel 
for defendant, in response to an inquiry by counsel for plaintiff, 
conceded that Wm. Hussey continued to be such director until Jan¬ 
uary 20, 1912.) From the time of our organization we had bill¬ 
heads and letter-heads which we used in the course of business at 
Ben nine. We would not he likely to use any other. I cannot say. 

Perhaps a letter may have been written on something else 
19 some day; not intentionally though. I heard the evidence 
yesterday in which it was said that the coal was sold on 90 days. 
T am not prepared to say that I recall definitely that he said 90 days 
then, in front of the bank, but I knew it was 90 days from conversa¬ 
tions I had with Faulkner within two or three days after the deal. 
We used to have weekly talks about the affairs of the concern to see 
how much we owed and how much was due us. I admit writing and 
sending to the plaintiff the following letter, viz: 

“Washington, D. C., February 24, 1912. 
White Oak Coal Company, Washington, D. C. 

Gentlemen: Replying to your letter of February 20, to Joseph 
Swift, permit me to say that Mr. Swift’s property at Benning has re¬ 
cently been taken over by the Bennings Sand & Gravel Company. 
We are now getting in our capital, and I expect to be able to send 
you a check in settlement of your account in a very short time. 

Yours very truly, 

CHARLES C. RANDOLPH, 

Secretary and Treasurer .” 

That letter was written in response to the following letter from the 
plaintiff to the defendant, viz: 

“Washington, February 20, 1912. 
Mr. Joseph Swift, Munsey Building, City. 

Dear Sir: Please favor us with check in settlement of your ac¬ 
count amounting to $420.63, covering coal delivered to February 
1st. We will certainly appreciate it very much if you will give this 
matter your prompt attention. 

Yours very truly, 


K. KEMPER, Cashier.” 
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My recollection is that they sent a bill to Mr. Swift and he sent it 
to us. I have a decided recollection of receiving a number of state¬ 
ments from them, in the form of bills. I cannot say as to the exact 
dates. If I had my letter book I could say. I do not know 

20 where it is, I have tried, but I cannot suggest any place where 
I can make a search for the correspondence between the 

Gravel Company and the White Oak Coal Company. Since that 
time I have moved my office and some things have been mislaid. 
About four weeks after the organization of the company I found out 
that the company was using the old delivery tickets of Air. Swift and 
thev were destroved as soon as I discovered it, I ordered that the use 
of those old tickets be stopped as soon as my attention was called to it. 
We had our own bill-heads, letter-heads, and other things printed 
very soon after we got the company organized. These (referring 
to tickets, one of them dated Oct. 10, 1911, shown to the witness by 
counsel for plaintiff,) look like the tickets I ordered them to stop 
using. I recall distinctly one day seeing one of those and I said, 
‘‘How is this that you are using these slips.” They said they had a 
lot of them printed and thought they would use them. I said, 
“That may be economy, but it is not good business.” I said 

21 that to Capt. Faulkner. Mr. Lay was weeper of our com¬ 
pany and had been in the employ of Mr. Swift. Mr. Irvin 

was in Mr. Swift’s employ for several months prior to the organizing 
our company. Mr. Curtis, salesman and weigh master, looking after 
the horses and teams, had been in Mr. Swift’s employ. Mr. Lay, as 
our bookkeeper, knew all about this transfer in August, 1911. and 
should have known that from that time the Benning Sand and 
Gravel Company was conducting the business theretofore owned by 
Joseph Swift. Lay got up the pay rolls and brought them to me 
and I would draw from the bank and hand to him sufficient funds to 
meet the demand. The handwriting in this paper now shown to me 
looks like that of Mr. Lay. I have not seen his handwriting for two 
years. 

Thereupon counsel for plaintiff offered said paper in evidence, 
the same being in words and figures as follows: 


“Joseph Swift, High Grade Sand and Gravel. 

Benning, D. C., Sept. 19th, 1911. 

To whom it may concern: 

This is to certify that W. E. Meyers has permission to weigh coal 
on scales adjoining office of Joseph Swift. 

Very respectfully, 

JOSEPH SWIFT, 

By LAY.” 


To which offer counsel for defendant then and there duly 
objected upon the ground that it does not appear that Lay had any 
authority from Mr. Swift to sign his name. Furthermore, it does 
not appear that his duties were such as to justify him in doing so 
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on behalf of the Bennings Sand & Gravel Company or Mr. 
22 Randolph, and nothing that Lay might do could affect either 

the credit or liability of Mr. Swift as to the subject-matter 
of this suit, or affect the truthfulness of the witness. Thereupon, 
the offer was temporarily withdrawn and was subsequently renewed 
as will hereinafter appear. (Witness, resuming) ; For a month, 
while the company was being organized. Lay was drawing pay from 
Faulkner and Randolph and by the time the Benning Sand and 
Gravel Company was organized he was drawing pay from them. 
He was not drawing pay from Joseph Swift. A bill of sale, for the 
plant and business, from Swift to Randolph and Faulkner was 
signed and recorded in the office of the Recorder of Deeds of the 
District of Columbia I suppose. That was along in August before 
the incorporation. The company never got a conveyance from 
Swift. As soon as the company was organized Faulkner and I 
turned over that contract with Swift to the company and it then 
became a part of the property of the company. That was presum¬ 
ably within three weeks after we got the property in August. When 
I first met Capt. Faulkner the only office he had was at the plant. 
Tie had no office at the Munsey Building. We received bills there. 
T think some young man called on me as Secretary and Treasurer 
to pay the bill. That must have been in 1912, because 90 days 
after December, 1911, would bring it in that period. I think the 
bills I received were made out in the name of the Benning Sand 
& Gravel Company. If they had not been, I would have sent them 
back, because Joseph Swift had nothing to do with them. T think 
the first time I heard of this claim was in the plaintiff’s letter of 
February 20, 1912, addressed to Mr. Swift, Upon Re-direct exam¬ 
ination the witness Randolph further testified as follows: The 
Benning Sand and Gravel Company had an office in the Munsey 
Building. That was my private office, Room 825, and we used 
that for a while and then put the company’s name on the door in 
addition to my own. Faulkner and I took the business 
23 over in August, and as soon as the company was incor¬ 
porated, in September, its name was put on the door. About 
that time I saw Mr. Myers once or twice waiting for Mr. Irvin out¬ 
side that office. I never heard of Mr. Swift having an office there 
at that time or during that period. The delivery tickets mentioned 
in the foregoing testimony, including among them the ticket dated 
October 10, 1911, (all which were then examined by the witness) 
look familiar. They look like the tickets they used out there, but 
on October 10, 1911, I had no intimation that Mr. Swift’s name 
was being used on these tickets, or in any way in connection with 
this business. 

Next, George M. Mellen, a witness produced, sworn and ex¬ 
amined on behalf of the defendant, testified as follows: I am As¬ 
sistant Freight Agent of the Pennsylvania Railroad at Benning Sta¬ 
tion. I have been there going on six years, with Mr. Sherwood. 
Early in December, or the latter part of November, 1911, three 
carloads of coal were hauled away by Mr. Myers. We then had 
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in our office a paper writing signed by Mr. Snead, Manager of the 
White Oak Coal Company. T do not know what became of 

24 that paper. I made a search for it two days last week and 
yesterday, but could not find it. I then knew the contents 

of that paper. As far as T can remember it was to deliver three 
cars now on our siding to the Benning Sand and Gravel Company. 
I saw Mr. Snead sign it in our office. In pursuance of that Mr. 
Myers hauled the coal out from the cars. The Benning Sand and 
Gravel Company was then engaged in business at Benning. Before 
the order was signed Mr. Snead phoned to our office that the cars 
were to be delivered to the gravel people and that Mr. Myers was to 
haul the coal. I was at the phone and received the message. We 
acted on the verbal order over the phone and afterward lie came at 
our request and gave the written order to complete our record. The 
cars were then empty. Upon cross-examination, the witness further 
testified as follows: About that time we received a shipment of oil 
to the Benning Sand and Gravel Company. Mr. Swift is now con¬ 
ducting a business there and he was prior to 1011. T am quite 
clear that I received the telephone message from Mr. Snead and 
told Mr. Sherwood about it. 

(Q.) Might it not have been that Mr. Snead used the same lan¬ 
guage in this order that he used over the telephone to you, that 
he told you to deliver to the gravel people? You all knew who the 
gravel people were? (A.) Yes sir. 

(Q.) And that is as far as your memory goes? (A.) Yes, sir. 

Next, William P. Irvin, a witness produced, sworn and ex¬ 
amined on behalf of the defendant, testified as follows: T am a Civil 
Engineer. T entered the employ of the defendant Swift April 15, 
1910. as salesman and to do some engineering work for him in the 
gravel plant. I am now in his employ. From August 22, 1911, 
until .Tune 21, 1912, the plant was operated by the Benning Sand 
and Gravel Company, of which Groner was President, Bandolph 
was Secretary and Treasurer and Faulkner was General Manager. 
Mr. Swift was not connected with that company in any way. I was 
at the plant at Benning practically every day. Mr. Myers was not 
employed by the company but was simply paid bv the ton for 

25 hauling material the same as any other teamster. Prior to De¬ 
cember, 1911, T had known him about a year. Tbe first part 

of that, month or latter part of November, T met him one morning 
at the Commercial National Bank. He told me this coal was on 
the track and had been bought for a less sum than we were paying 
for coal. I told him T did not know whether the company would 
want to buy the coal or not and asked if it would be a cash deal. 
He said Joseph Swift’s credit was good. I said. “You know that 
Joseph Swift is not operating this company. This is the Benning 
Sand and Gravel Company and if you can get that company to 
buy the coal and they can get 60 days’ time on it I believe you can 
make a deal, but you will have to see Captain Faulkner.” We 
walked down 14th Street and overtook Capt. Faulkner and Mr. 
Randolph and Myers stated the case to Faulkner, who conferred 
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briefly with Randolph. I told them about the time. Faulkner 
then told Myers to go ahead and make the deal and told me to 
“see that things are carried out at the other end,”—meaning at 
Benning. We did not know at that time whether the White Oak 
Coal Company would make the deal. The following Monday or 
Tuesday or thereabout Mr. Snead, Manager of the Coal Company, 
came to the plant and we talked about the coal. I told him then 
that Capt. Faulkner had authorized me to say that we would take 
this coal at 60 days’ time at the price he had mentioned but would 
like to have 90 days’ time. He then asked me who was running 
the plant and I told him it was being operated by the Benning Sand 
and Gravel Company; that it formerly belonged to Joseph Swift. 
He asked me if Joseph Swift was a stockholder and I told him no,— 
not in this company. That was all there was to it. Upon cross- 
examination the witness further testified as follows: I have been 
continuously employed at the plant since 1910. When I had the 
conversation with Mr. Snead, which was on Monday, Tues- 

26 dav or mav be on Wednesday 7 , thev either had started to de- 
liver the coal or were making arrangements to. Because of 

other matters then engaging my attention, I do not know when the 
coal was being unloaded,—whether Monday, Wednesday or Friday. 

Next, Joseph Swift, a witness produced, sworn and examined on 
behalf of the defendant, testified as follows; I am the defendant in 
this case. I reside in Wilmington, Delaware. I am the owner of 
this tract of land at Benning where this sand and gravel plant is. 
I bought it in 1909. After the plant was built and established, in 
the spring of 1910, I operated the plant digging out sand and gravel 
and selling it. I did not operate it personally. I have withdrawn 
from business altogether. I was represented there by my son-in-law, 
Capt. Wm. A. Faulkner who continued in charge of the plant, as 
my manager, up to the time of the contract of sale to him and 
Mr. Randolph. That was August 22, 1911. During the ten months 
next succeeding I had nothing to do with the management of that 
business. When they were unable to carry out the conditions of the 
contract I took the plant back in my own hands. During that period 
of ten months I went out to look at the trestle but I do not remember 
being in the office. We drove out there and looked at the trestle 
and came back. I did not know that after I had turned the opera¬ 
tion of the plant over to Faulkner and Randolph my name was per¬ 
mitted to remain over the door of the office there. I did not know 
that it was ever there. Faulkner was manager of the plant for me 
until I turned the property over to him and Randolph, but from 
that day to this Faulkner had no authority from me to act on my 
behalf in any matter connected with the plant. I never had an 
office in the Munsey Building or elsewhere in this city except that 
little office at Benning. I have heard of the Benning Sand and 
Gravel Company but I was in no way, as stockholder, officer, 

27 employee, or otherwise connected with it. Upon cross-ex¬ 
amination the witness further testified as follows; The tract of 

land occupied by the plant was acquired by me in a trade. The 
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title has been continuously, since then, in my name and that was 
so in December, 1911, and so appears of record. After the installa¬ 
tion of the machinery and from the time we commenced actually 
doing business Faulkner was in charge as my manager and so con¬ 
tinued until August 22, 1911, when it was transferred to him and 
Randolph by written contract of sale. I do not think I had 
the contract recorded. I have not the contract here. I 
brought it down yesterday, but I did not think it would 
be called for and I left it home today. The title to the 
land was included in the contract of sale. They undertook to pur¬ 
chase this property and pay for it in certain installments. It was a 
conditional sale. There was a stipulation in regard to making title 
that 1 do not think I complied with, because I was waiting to see 
whether they would be able to comply with their side of it and they 
never did and I took the property back and that is the only contract 
that ever existed between us, so far as I recollect. I was to make 
title if they complied with certain conditions, which they never did 
and I took the property back. 1 cannot recollect ever noticing the 
sign of Joseph Swift over the door of the office at the plant. I 
am not very observant. I had nothing to do with the details of the 
business. I know nothing about the tickets referred to in the testi¬ 
mony. I left the business details entirely with Capt. Faulkner and 
subsequently with Mr. Irvin who has been my manager since I took 
back the business. My manager has just general powers of manager. 
I do not recall having seen any letter with reference to the 

28 plaintiff’s claim in this suit, for the coal, until Mr. Bailey, 
my attorney, told me of the claim. The letter of February 

27, 1912, mentioned in the evidence never came to me. It was 
addressed to the Munsey Building. The only reason why Capt. 
Faulkner would not have forwarded that letter to me was that the 
business had been in his hands previously and he probably opened 
all correspondence that came here. 

And thereupon the defendant rested. 

Whereupon, in rebuttal, the witness Snead further testified 

29 as follows: 

(Q.) Mr. Irvin has testified that at the plant, after the 
Saturday morning report to you by Mr. Myers, he had told you that 
Captain Faulkner had authorized him to say that he would take the 
coal and that he then told you that it was for the Benning Sand 
and Gravel Company. State whether or not that is your recollection 
of what transpired? (A.) It is not. In that conversation he did 
not tell me that the plant formerly belonged to Joseph Swift. The 
first I heard of the Benning Sand and Gravel Companv was Mr. 
Randolph’s letter. It is not true, as testified by Mr. Randolph, that 
the White Oak Coal Company frequently sent bills to the Benning 
Sand and Gravel Company. The account was charged to Joseph 
Swift and there is no charge on the books to the Benning Sand & 
Gravel Company. 
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And next, in rebuttal, the witness Myers further testified as fol¬ 
lows: During all the time I hauled for the plant, up to March, 1912, 
the only tickets I received were those mentioned in the preceding 
testimony. 1 never used a ticket of the Benning Sand and Gravel 
Company. In the conversation at 14th and G Streets mentioned by 
Mr. Irvin in his testimony there was nothing said between him and 
me about the Benning Sand and Gravel Company. I would not 
like to say, because I do not remember positively, whether or not 
he ever discussed that company with me prior to the sale of the coal. 
Mr. Lay was the bookkeeper for Mr. Swift. He gave me the orders 
for hauling. Captain Faulkner ordered Lay to write the letter 
dated September 19, 1911, and to give it to me,—being the letter 
mentioned in the preceding testimony. I saw Lay write it. 

_ t 

Thereupon counsel for plaintiff again offered said letter in evi¬ 
dence, to which offer counsel for defendant then and there again 
objected upon the grounds hereinbefore set forth and also stated as 
further grounds of objection, “1 object to it because it makes no dif¬ 
ference what Lay did or Faulkner did or what Myers did, or what 
they thought. The sole purpose of our investigation here is as to 
the truth involved. Did Joseph Swift, directly or indirectly, 
30 incur this liability? Did he do anything for which the 
law might impose liability upon him? These people may 
have been misinformed. Here they come with a paper that has 
nothing to do with the coal, and he says that Captain Faulkner 
ordered Lay to write it and that Lay did write it and sign it”; but 
the Court overruled the objection and admitted the said letter in 
evidence and said, “I think I will admit that paper as bearing 
upon the question of whether the defendant would knowingly permit 
himself to be held out as proprietor of the business”; to which ruling 
of the Court counsel for the defendant then and there duly excepted 
and said exception was then by the Justice duly noted in his 
minutes. Whereupon, subject to said exception, counsel for the 
plaintiff read said letter in evidence to the jury. 

(The witness, resuming) : I never told Mr. Randolph that I 
was going to sell the coal of the White Oak Coal Company to the 
Benning Sand and Gravel Company. He and I had no conversa¬ 
tion about it. 

Thereupon the plaintiff rested. 

And next the witness Randolph, by leave of the Court, further 
testified as follows: I supposed the agreement of August 22, 1911, 
with Mr. Swift was recorded because I left it with our lawyers, but 
since my preceding testimony I looked but could not find any such 
record in the office of the Recorder of Deeds. 

And next, counsel for the respective parties announced that they 
had no further testimony to offer, whereupon, after argument by 
counsel, the Court charged the jury as follows: Gentlemen of the 
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Jury, the plaintiff, the White Oak Coal Company, brings its suit 
against the defendant, Joseph Swift, to recover $420.63, with interest 
thereon from January 10, 1912, for three cars of coal, which they 
allege they sold and delivered to the defendant, December 14, I 
believe it was, 1911. 

The defendant says that he bought no coal from the 

31 plaintiffs; that they delivered no coal to him; and that there¬ 
fore he does not owe them anything on account of this coal. 

That the plaintiffs sold coal at that particular time and delivered it 
at the place shown by the evidence, is not questioned but the ques¬ 
tion is to whom did they sell the coal ? 

The burden of proof here is upon the plaintiff to make out his 
case —that is. to establish the fact that he sold and delivered this coal 
to the defendant, by the weight or preponderance of the evidence; 
and unless he has done so your verdict must be for the defendant. 
Or, if the testimony is so equally balanced that you cannot say that 
the evidence preponderates in any degree in favor of the plaintiff, 
then your verdict must be for the defendant. 

The testimony tends to show that Mr. Swift had been carrying on 
this business there for a certain time, but he claims that he disposed 
of that business to the Benning Sand and Gravel Company some time 
in August, 1911, and that from that time on for a period of ten 
months, during which period of ten months this coal was sold and 
delivered, he had no connection with the business, that he had parted 
company with it entirely, and that those who had theretofore been in 
charge of the business did not represent him and had no authority to 
represent him, and therefore, no matter to whom the coal was sold 
and delivered, that he is not responsible for the price of it. 

So that this case presents a question of agency. There is testi¬ 
mony here tending to show that the coal company, acting through 
its agent, sold the coal through Mr. Faulkner, who had been, at least 
prior to this time, prior to the sale and disposition of this property, if 
you find it was sold and disposed of by Mr. Swift, as he claims, act¬ 
ing with authority; but the defendant claims that after the 

32 sale of the property they had no authority to represent him, 
and that if they bought the coal in his name, he was not 

bound by it, because they were not authorized to do so. 

Now the general rule is (and it is so in this case) that the agency 
of Mr. Faulkner must first be established by the plaintiffs. That is, 
they must satisfy you by the weight of the evidence that he had au¬ 
thority to buy this coal for the defendant. Whatever an agent does 
in the lawful exercise of his authority is imputable to the principal. 
Whatever Mr. Faulkner did in regard to the purchase of this coal— 
that is, whatever he did in the lawful exercise of his authority, if he 
had authority—would be binding upon Mr. Swift; but anything that 
he did professing to be the agent and to act as Mr. Swift’s agent, 
would not be binding upon Mr. Swift unless Faulkner had the au¬ 
thority to act for him, or Mr. Swift was permitting him to hold him¬ 
self out to the public as his agent, and authorized to enter into such a 
transaction as this. 
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So the question is, did Faulkner at the time this coal was bought 
buy it for the defendant? Did he hold himself out to the plaintiff 
as authorized to act for Mr. Swift in that behalf? If you find that 
he did hold himself out to the plaintiff here as authorized to speak for 
the defendant, Mr. Swift, that is not conclusive of the matter, be¬ 
cause they must not only satisfy you that he actually bought the coal 
in the name of Mr. Swift, or on his account, but that at the time he 
did so he either was in fact the defendant’s agent, or the defendant 
was permitting him to hold himself out as his agent. 

If at the time he bought the coal, if you find that he did buy it, for 
Mr. Swift, he was in fact his agent, then the defendant is bound 
by the contract. Or, if he were not in fact his agent, but 

33 Mr. Swift permitted him to hold himself out to the pub¬ 
lic and to these plaintiffs as his agent, he is bound by it. 

That is, if lie knowingly permitted him to so hold himself out. 

So that that is about all there is in the case. It is a simple ques¬ 
tion of contract here. Was this coal sold to Mr. Swift? If so, 
through whom was the sale made? Was the person through whom 
the sale was made the agent and representative of Mr. Swift? Of, if 
not, was Mr. Swift allowing him to hold himself out to the public 
as such? If so, then he would he bound. Otherwise, he would not. 

Now, in solving that question you must carefully weigh and con¬ 
sider all the facts and circumstances that have been brought to your 
attention in the course of the trial. And thus viewing the testimony, 
and giving to each of the witnesses whatever credit you feel he is 
entitled to, no more and no less, you must answer for yourselves, 
because that responsibility falls now upon you, whether or not this 
sale was in fact made to the defendant here, or whether it was made 
to the Benning Sand and Gravel Company. 

Of course if it were made to the latter, then your verdict must be 
for the defendant. If it was not made to Mr. Swift, it must be for 
the defendant. But if you find that this coal was bought by Faulk¬ 
ner, for or on account of the defendant, and that at the time he 
bought it, if you should find that he did buy it, for the defendant, he 
was acting for him and was authorized to do so, then you would re¬ 
turn a verdict for the plaintiff. Your verdict, if you find for the 
plaintiff, would be for $420.63, with interest from the time claimed 
in the declaration, if you see proper to allow interest—or you may de¬ 
cline to allow interest, just as you choose. That is a matter entirely 
within your discretion. 

34 Retire, gentlemen, and select one of your number to act 
as your foreman. 

Thereupon the jury retired to consider of their verdict and there¬ 
upon returned a verdict in favor of the plaintiff for the amount 
claimed in the declaration and thereafter judgment w T as entered 
thereon for the plaintiff. 

And thereafter the defendant, by his attorney, duly presented 
and submitted the foregoing bill of exception and prayed the Court 
to settle and sign the same and to cause the same to be made a part of 
the record herein, which is accordingly done, nunc pro tunc, this 6th 
day of May, A. D. 1915, in duplicate, of which one copy shall be filed 
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with the Clerk of this Court and the other copy shall be filed with 
the Clerk of the Court of Appeals as provided by the rules of that 
Court. 

THOS. H. ANDERSON, Justice. 

Settled hv consent of counsel: 

F. EDWARD MITCHELL, 

Att’y for Plaintiff. 

LORENZO A. BAILEY, 

Att’y for Defendant. 

35 March 9, 1915. 

Messrs. F. Edw. Mitchell and C. J. F. Graff, Attorneys for plaintiff. 

Dear Sirs: Please take notice that at 10 o’clock A. M. on Friday 
next. March 12, 1915, or as soon thereafter as counsel may he heard, 
I shall renew my application to Mr. Justice Anderson to settle and 
sign a bill of exceptions in the above entitled suit, and I tender to 
you a draft hereto attached of a hill which will be acceptable to me if 
vou prefer it to the bill formerlv tendered bv me. 

LORENZO A. BAILEY, 

Attorney for Defendant. 

Service accepted, March 9, 1915. 

CARL J. F. GRAFF, 
Attorney for Plaintiff. 

[Endorsed:! At Law. No. 55,587. White Oak Coal Co. v. Joseph 
Swift. Bill of Exceptions. This original to be filed in Court of 
Appeals. Lorenzo A. Bailey, Attorney at Law. Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2819. Joseph Swift, appellant, vs. White Oak Coal Company, a cor¬ 
poration. Court of Appeals, District of Columbia. Filed May 7, 
1915. Henry W. Hodges, clerk. 
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BRIEF FOR APPELLANT. 


Statement of Case and Question Involved. 

In the Supreme Court of the District of Columbia the 
appellee, as plaintiff, sued the appellant, as sole defendant, 
upon the common counts, to recover the value of certain 
coal which in December, 1911, upon the order of one Wil¬ 
liam A. Faulkner, General Manager of Benning Sand and 
Gravel Company, a corporation, then operating a plant at 
Benning, D. C., was by the plaintiff then delivered at said 
plant and thereafter used by said Sand and Gravel Com¬ 
pany in the course of its operation of said plant. 

The case was tried by jury upon the general issue pleaded 
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by the defendant and the plaintiff’s^fjoinder thereon. The 
verdict and judgment entered thereon were in favor of the 
plaintiff for the amount claimed in the declaration; from 
which judgment the defendant has duly prosecuted this 
appeal upon the record setting forth the pleadings and all 
the proceedings, including also the evidence in a bill of ex¬ 
ception. 

The controlling question of fact at the trial was stated 
by the trial judge in his charge to the jury (Rec., 19) as 
follows: 


“So the question is, did Faulkner at the time this 
coal was bought buy it for the defendant? Did he 
hold himself out to the plaintiff as authorized to act 
for Mr. Swift in that behalf? If you find that he did 
hold himself out to the plaintiff here as authorized to 
speak for the defendant, Mr. Swift, that is not con¬ 
clusive of the matter, because they must not only sat¬ 
isfy you that he actually bought the coal in the name 
of Mr. Swift, or on his account, but that at the time 
he did so he either was in fact the defendant’s agent, 
or the defendant was permitting him to hold himself 
out as his agent. If at the time he bought the coal, if 
you find that he did buy it for Mr. Swift, he was in 
fact his agent, then the defendant is bound by the con¬ 
tract. Or, if he were not in fact his agent, but Mr. 
Swift permitted him to hold himself out to the public 
and to these plaintiffs as his agent, he is bound by it. 
That is, if he knowingly permitted him to so hold 
himself out. So that is about all there is in the case. 
It is a simple question of contract here. Was this 
coal sold to Mr. Swift? If so, through whom was 
the sale made? Was the person through whom the 
sale was made the agent and representative of Mr. 
Swift? Or, if not, was Mr. Swift allowing him to 
hold himself out to the public as such? If so, then he 
would be bound. Otherwise, he would not. Now, in 
solving that question you must carefully weigh and 
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consider all the f^ts and circumstances that have been 
brought to your attention in the course of the trial.” 

The question involved in this appeal is whether or not 
the court erred in its ruling admitting in evidence as part 
of the facts and circumstances aforesaid, over the defen¬ 
dant s objection and subject to the exception then duly 
noted, evidence offered by the plaintiff tending to prove 
that on September 19, 1911 (Rec., 12, 13, 17), one Mr. 
Lay, then bookkeeper for said Benning Sand and Gravel 
Company, by order of said Faulkner, then General Man¬ 
ager of said company, wrote and signed and gave to the 

witness Meyers, a letter in words and figures as follows, 
viz: 


“Joseph Swift, High Grade Sand and Gravel. 

Benning, D. C., Sept. 19th, 1911. 

To WHOM IT MAY CONCERN: 

This is to certify that W. E. Meyers has permission 
to weigh coal on scales adjoining office of Toseph 
Swift. 

Very respectfully, 

Joseph Swift, By Lay ” 

The said letter was, by plaintiff, offered in evidence dur¬ 
ing the cross-examination of Mr. Randolph, a witness for 
defendant (Rec., 12), to which offer counsel for defendant 
then duly objected upon the grounds that it did not appear 
that Lay had any authority from Mr. Swift to sign his 
name or that Lay’s duties were such as to justify him in 
doing so on behalf of the Benning Sand and Gravel Com¬ 
pany or Mr. Randolph, and nothing that Mr. Lay might do 
could affect either the credit or liability of Mr. Swift as 
to the subject-matter of this suit, or affect the truthfulness 
of the witness, Randolph; whereupon the offer was tempo¬ 
rarily withdrawn (Rec., 13), but later, during the examina¬ 
tion of the witness Meyers in rebuttal, the offer was re- 
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nevved (Rec., 17), to which latter offer the defendant ob¬ 
jected upon the grounds previously stated as aforesaid and 
also upon the further grounds, as stated by counsel for the 

defendant: 

“1 object to it liecause it makes no difference what 
I.ay did or Faulkner did, or what Meyers did, or what 
they thought. The sole purpose of our investigation 
here is as to the truth involved. Did Joseph Swift, 
directly or indirectly, incur this liability? Did he do 
anything for which the law might impose liability upon 
him? These people may have lieen misinformed. 
Here they come with a ]>aper that has nothing to do 
with the'coal, and he (Meyers) says that Captain 
Faulkner ordered Lay to write it and that Lay di 
write it and sign it.” 

But the Court then overruled all said objections and ad- 
mitted the said letter in evidence, saying, “I think I will 
admit that paper as bearing upon the question of whether 
the defendant would knowingly permit himself to be he 
out as proprietor of the business”; to which ruling the 
defendant then duly excepted and subject to said excep¬ 
tion counsel for the plaintiff then read said letter to the 

jury. , 

The uncontradicted evidence bearing upon the question 

involved as aforesaid was in effect as follows: During 
the vear 1909 the defendant Swift, who has retired from 
business and resides at Wilmington, Delaware, acquired 
in a trade a tract of land at Benning, D. C., containing a 
deposit of sand and gravel. In 1910 he caused to be estab¬ 
lished there a plant for the production and sale of sand 
and gravel and placed the same under the general manage¬ 
ment of said Faulkner, who is his son-in-law. By written 
contract dated August 22, 1911, he agreed to sell the entire 
tract, plant and business, to said Faulkner and Charles C. 





Randolph, and then turned over to them possession of the 
same, which possession and all their rights under said con¬ 
tract they then turned over to the Benning Sand and Gravel 
Company, a corporation, by which corporation thereafter 
the plant was operated and the business conducted in its 
own name and for its own benefit until the latter part of 
June, 1912, when the defendant took back possession of 
the property, plant and business because of the failure of 
Faulkner and Randolph to perform the conditions of the 
contract, and since that time the plant and business have 
been operated and conducted by Mr. Irvin as general man¬ 
ager for the defendant. Since the date of the contract, 
August 22, 1911, Faulkner has had no authority from the 
defendant to act on his behalf in any matter connected 
with the plant. The defendant was in no way, as stock¬ 
holder, officer, employee, or otherwise, connected with 
Benning Sand and Gravel Company, nor was he a party 
to the transfer from Faulkner and Randolph to that com¬ 
pany, of which company in December, 1911, when the coal 
was purchased, Faulkner was General Manager, with full 
authority to purchase coal for it, and Randolph was Secre¬ 
tary and Treasurer, and Meyers, who had been engaged in 
hauling sand and gravel from the plant, then, about 8 A.M., 
on December 9, 1911, for the first time met Snead, the 
plaintiff’s manager, who then employed Meyers to 
sell the coal in question, which coal was then contained in 
three cars standing on a siding at Benning. Thereupon, 
that day Meyers offered the coal to Faulkner, who accepted 
the offer and directed Meyers to unload the coal and de¬ 
liver it at the plant, which was done during the week next 
following. The sale was by Meyers reported to Snead as 
a sale to Swift, and the plaintiff so charged it. Swift had 
no knowledge of the transaction, nor had he or the plaintiff 
any knowledge of the fact that his name was over the office 
door at the plant or that his name was being used by the 
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Sand and Gravel Company or by Lay^to the use of the 
scales or otherwise in connection with the operation of the 

plant. 

Assignment of Errors. 

For an assignment of errors relied upon in this appeal 
the appellant says the court below erred in admitting in evi- 
dence at the trial the said letter dated September 19, 1911, 
and the testimony of the witness Meyers in reference there¬ 
to, because it does not appear that Faulkner, who dictated 
said letter, or Lay, who wrote and signed said letter at 
Faulkner's dictation, had any authority from the defendant 
so to do, nor does it appear that the plaintiff or the defen¬ 
dant prior to the sale of the coal had any knowledge of said 
letter or of the matters so testified to by said Meyers. 

Points and Authorities; Argument. 

The fundamental and elementary principles controlling 
this case are well stated by Professor Mechem, in his Out- 
lines of Agency, 2d Ed., as follows: 

“Agency is a contractual relation and not a status (Sec. 
2). “As a rule, authority to act as agent can exist only by 
the express or implied assent of the principal, either pre¬ 
viously given or subsequently conferred (Sec. 3), or in 
certain exceptional cases where such authority arises by 
mere operation of law, or ex necessitate (Sec. 4). Agencies 
are sometimes classified as actual or ostensible , the 
former, “when the agent has really been employed and 
authorized by the principal”; the latter, “when the principal 
intentionally, or by want of ordinary care, leads a third 
person to believe another to be his agent who has not really 
been employed and authorized by him” (Sec. 13). The 
law does not permit a person to assume to act as agent 
where he already has such an interest in the same matter 
as may prevent his acting fairly toward his principal 




(Sec. 51). “If, instead of promoting his principal’s in¬ 
terests, the agent is endeavoring to promote his own or 
some other person’s interest at the expense of the prin¬ 
cipal’s, the fundamental considerations underlying the ex¬ 
istence of the relation will be defeated. This the law con¬ 
stantly aims to prevent. The rule, however, is one based 
upon the presumed intention of the principal and is de¬ 
signed to protect his interests. The principal may there¬ 
fore waive the benefit of the rule if he does so with full 
knowledge of the facts. In the absence of such a waiver, 
the rule is absolute” (Sec. 166). “Except with the full 
knowledge and consent of both principals, a person who is 
already agent of one party can not undertake to act as 
agent of the other also. If he does do so, it is not only a 
breach of his duty, for which he is liable, but any transac¬ 
tions entered into by the agent may be repudiated by the 
principal who was ignorant of his dual agency. As has 
been already seen, it is not necessary to prove actual fraud; 
the undertaking to represent both parties is in itself a fraud 
upon the principal’s rights” (Sec. 167). “The doctrine of 
estoppel is constantly applied, and the principal will not be 
permitted to deny that which by his words or conduct he 
has asserted, if such denial would prejudice an innocent 
third person who has reasonably relied upon such words 
or conduct” (Sec. 67), so that, if he has “knowingly and 
without dissent permitted such other to act as his agent in 
that capacity, or where his habits and course of dealing 
have been such as to reasonably warrant the presumption 
that such other was his agent authorized to act in that ca¬ 
pacity, whether it be in a single transaction or in a series 
of transactions, his authority to such other to so act for 
him will be conclusively presumed, so far as it may be 
necessary to protect the rights of third persons who have 
relied thereon in good faith and in the exercise of reason¬ 
able prudence, and he will not be permitted to deny that 




such other was his agent authorized to do the act he as¬ 
sumed to do, provided that such act was within the real or 
apparent scope of the presumed authority (Sec. 68). 
“But authority will not arise from mere presumption. It 
must be based on facts, for which the principal is respon¬ 
sible, and will not arise from any mere argument as to the 
convenience, utility or propriety of its existence” (Sec. 69). 
“The authority of the agent must in all cases be traced to 
the principal, and must be established by evidence of his 
acts or statements.” * * * “The agent’s acts and state¬ 

ments can not lx? made use of against the principal until 
the fact of his agency has first been shown by other evi¬ 
dence” (Sec. 70). “Where the authority is not in writing 
and the facts are in dispute, it is for the jury to determine, 
under proper instructions from the court, not only the ex¬ 
istence of the agency, but also its nature and effect (Sec. 
73). 

There is absolutely nothing in the record tending to 
prove that Faulkner had express or even implied author¬ 
ity from the defendant Swift to purchase the coal on 
Swift’s account. It is obvious that Faulkner had such an 
interest in obtaining coal for the Sand and Gravel Com¬ 
pany as to incapacitate him from acting as agent for Swift, 
unless it be shown that Swift knew what Faulkner was 
doing, and the record shows nothing tending to prove that. 

In a well-considered case, Flertzog vs. Flertzog, 29 Pa. 
St., 465, 468, 9 Cyc., 243, note 9, in making the distinction 
between quasi or constructive contracts and implied con¬ 
tracts in the proper sense, the court said: 

“In one case the contract is mere fiction, a form 
imposed in order to adapt the case to a given remedy; 
in the other it is a fact legitimately inferred. In one, 
the intention is disregarded; in the other, it is ascer¬ 
tained and enforced. In one, the duty defines the con- 
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tract; in the other, the contract defines the duty. We 
have, therefore, in law three classes of relations called 
contracts. 1. Constructive contracts, which are fictions 
of law adapted to enforce legal duties by actions of 
contract, where no proper contract exists, express or 
implied. 2. Implied contracts, which arise under cir¬ 
cumstances which, according to the ordinary course 
of dealing and the common understanding of men, 
show a mutual intention to contract. 3. Express con¬ 
tracts, already sufficiently distinguished.” 

Prof. Lawson, in 9 Cyc., 243 (and see notes 8 and 9), 
has well stated the law as follows: 

“ I he term ‘implied contract’ has also been applied 
to a class of obligations which are imposed or created 
by law without regard to the assent of the party bound, 
on the ground that they are dictated by reason and 
justice and which are allowed to be enforced by an 
action ex contractu. These obligations, however, are 
not contract obligations at all in the true sense, for 
there is no agreement; but they are clothed with the 
semblance of a contract for the purpose of the remedy. 
They are described by the terms ‘quasi’ or ‘construct¬ 
ive’ contracts.” 

The question of fact presented by the trial judge, in his 
charge to the jury, was clearly one of quasi or constructive 
contract as stated (supra) in the Pennsylvania case and by 
Prof. Lawson, or of ostensible agency as stated (supra) by 
Prof. Mecham. There was absolutely no evidence in the 
case on which the jury could determine that question ad¬ 
versely to the defendant until the court admitted, as evi¬ 
dence, the letter of September 19, 1911, “as bearing upon 
the question of whether the defendant would knowingly 
permit himself to be held out as proprietor of the business” 
(Rec., 17). In this the trial court erred because,— 

1. The letter, upon its face, purported to represent Swift 




as proprietor of the business. Its admission in evidence, 
for the purpose stated by the court, was fatal to the de¬ 
fense and was undoubtedly the basis of the verdict for the 
plaintiff. 

2. The letter, upon all the evidence, was a forgery. 
There is no evidence in the case upon which Swift can be 
held responsible for the writing, signing, or uttering of 
that letter. 

3. The letter did not mislead the plaintiff. The plaintiff 
never knew such a letter had ever been written. 

4. The interest Faulkner had in the Benning Sand and 
Gravel Company disqualified him for acting as agent 
for Swift without some affirmative showing of Swift’s 
consent. His utterance of the letter was a fraud upon 
Swift. 

Upon the whole record the judgment should be reversed, 

with costs to the appellant. 

Respectfully submitted, 

Lorenzo A. Bailey, 
Attorney for Appellant. 





























0. 281 


OF THE DISTHICT OF COLUMBIA. 




9 . 


*:• • *•>* r id- 


JOSEPH SWIFT, APPELLANT, 


-V 
... vfv 


WHITE OAK COAL COMPANY, A CORPORATION, 

APPELLEE. 




BRIEF FOR APPELLEE. 






^ - 5 ^ - 








CARL J. F. GRAFF, 

F. EDWARD MITCHELL, ® 

•- - ; _ • 

Attorneys for Appellee. 




: -• .. 




i 






















*>. 
















sw? 




'.V'.. • . 

































3ln tlje (Enurt of Apjmtla 

OF THE DISTRICT OF COLUMBIA. 

No. 2819. 

JOSEPH SWIFT, APPELLANT, 

vs. 

WHITE OAK COAL COMPANY, A CORPORATION, 

APPELLEE. 

BRIEF FOR APPELLEE. 

Statement of Case and Argument. 

The plaintiff (hereinafter referred to as appellee) sued 
the defendant (hereinafter referred to as appellant) 
in the court below, on the common counts to recover 
$420.63 the purchase price of three carloads of coal 
sold and delivered to appellant by appellee about De¬ 
cember 10, 1911. The case as presented in the trial 
court was purely one of fact and was decided by the jury 
in appellee’s favor and judgment rendered for the amount 
claimed with interest. The issue determined by the jury 
was that appellant had either purchased the coal through 
one Faulkner, his son-in-law acting as his general- 
manager and agent or had allowed said Faulkner to 
hold himself out as his agent and thereby bind him 
for the price of the coal. The appellant claimed to 
have sold his plant to his son-in-law Faulkner and one 
Randolph, August 22, 1911. The contract was not 
recorded and although in writing was not produced at 
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the trial, the defendant testifying that he had “brought 
it down yesterday, but I did not -think it would be 
called for and I left it home today ” He further testified 
as to the alleged sale that he owned the title to the real 
estate and that the title to the land was included in the 
contract of sale. Speaking of the alleged sale to Ran¬ 
dolph a promoter and Faulkner he said “they under¬ 
took to purchase this property and pay for it in certain 
installments. It was a conditional sale. There was a 
stipulation in regard to making title that I do not think 
I complied with, because I was waiting to see whether 
they would be able to comply with their side of it, and 
they never did and I took the property back ’ (Rec., p. 
16). The name Joseph Swift was over the door until 
after March 1, 1912 (Rec., p. 8), but appellant can not 
recollect ever seeing his own name over his office (Rec., 
p. 16). Faulkner continued to open his mail and ap¬ 
parently had authority so to do, for he testifies “he had 
general powers of manager, and the letter of February 
27, 1912, asking for payment of the coal bill did not 
come to his hands because Faulkner opened all cor¬ 
respondence that came in relation to the business (Rec., 
p. 16). The appellant sought to avoid liability for the 
coal because of an alleged sale in August, 1911. It 
appeared, however, that there had been a dummy or¬ 
ganization effected (Rec., p. 11) by Randolph a journalist 
and newspaper owner of a far western State and after¬ 
wards a stock promoter of Washington. He and Faulk¬ 
ner bought a charter already of record of the Atlas 
Mining and Milling Company, and had the name changed 
to the Benning Sand and Gravel Company (Rec., p. 11), 
and the dummy organization was still in effect on Jan¬ 
uary 20, 1912, and indeed as late as February 24, 1912, 
as appears by letter of Randolph to appellee (Rec., p. 
11). It should be observed that in this letter Randolph 
says that the business and property of Joseph Swift at 








Benning has recently been taken over by the Benning 
Sand and Gravel Company and as “we are now getting in 
our capital/’ “I expect to send you a check” in a short 
time. Meyers testified that he had made the sale to 
Joseph Swift through his general-manager Faulkner and 
that the Benning Sand and Gravel Company had not been 
mentioned (Rec., p. 17). He told Faulkner that Joseph 
Swift’s credit was good enough for the coal (Rec., p. 7). 
During all the time that he worked at the plant the only 
delivery tickets used by him were those of Joseph 
Swift, which had been offered in evidence (Rec., p. 17), 
and he saw Lay the bookkeeper write the letter which 
appellant complains of, dated September 19, 1911, at 
the direction of Faulkner, giving permission to weigh coal 
on Joseph Swift’s scales. When it is considered that 
appellant had every means of making sure the date 
of the alleged transfer and failed to produce the document 
which would establish it, is it not reasonable to assume 
that the document if produced would not sustain the 
contention of appellant. Faulkner and Lay are accused 
in the brief of appellant with forgery but ne ther were 
produced at the trial or their absence accounted for. 
This letter was relevant in connection with the other, 
evidence as to the name over the door, the delivery tickets, 
the dummy organization and the letter of Randolph 
that the property had recently been taken over (Feb¬ 
ruary 24, 1912), “ as bearing on the question of whether 
the defendant would knowingly permit himself to be 
held out as the proprietor of the business.” Indeed 
the trial justice if he erred at all erred against the 
appellee, for the letter in connection with the other 
evidence was relevant on the question of whether 
there had been a sale at any time such as would avoid 
liability for goods furnished on the credit of Swift by an 
innocent third person without notice. The record dis¬ 
closes many other reasons to support the verdict of the 
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jury; the trial justice was eminently fair toward ap¬ 
pellant in his rulings and charge, and the sole ground 
of complaint against him is untenable in the light 
of the foregoing facts and, as to the law of the case, 
let us content ourselves with quoting from the brief 
of appellant. 

Ostensible agency is defined as “when the principal 
intentionally, or by want of ordinary care, leads a third 
person to believe another to be his agent who has not 
really been employed or authorized by him” (appel¬ 
lant's brief, p. 6). 

Again on pages 7 and 8 of his brief we adopt the follow¬ 
ing from Professor Mechem’s work on Agency: 

“The doctrine of estoppel is constantly applied, 
and the principal will not be permitted to deny 
that which by his words or conduct he has as¬ 
serted, if such denial would prejudice an innocent 
third person who has reasonably relied upon such 
words or conduct” (sec. 67), so that, if he has 
“knowingly and without dissent permitted such 
other to act as his agent in that capacity, or where 
his habits and course of dealing have been such as 
to reasonably warrant the presumption that such 
other was his agent authorized to act in that 
capacity, whether it be in a single transaction or in 
a series of transactions, his authority to such other 
to so act for him will be conclusively presumed, 
so far as it may be necessary to protect the rights 
of third persons who have relied thereon in 
good faith and in the exercise of' reasonable 
prudence, and he will not be permitted to deny 
that such other was his agent authorized to do the 
act he assumed to do, provided that such act 
was within the real or apparent scope of the pre¬ 
sumed authority” (sec. 68). “But authority 
will not arise from mere presumption. It must be 
based on facts, for which the principal is respon¬ 
sible, and will not arise from any mere argument 
as to the convenience, utility or propriety of its 
existence” (sec. 69). “The authority of the 
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agent must in all cases be traced to the principal, 
and must be established by evidence of his acts 
or statements.” . . • “The agent s acts an 

statements can not be made use of against the 
nrincipal until the fact of his agency has first been 
shown by other evidence” (sec. 70). “Where the 
authority is not in writing and the facts are 
in dispute, it is for the jury to determine, under 
proper instructions from the court, not only the 
existence of the agency, but also its nature an 
effect” (sec. 73). 

Applied to the facts in this case Faulkner was the 
agent with full power of Joseph Swift; Swift was respon¬ 
sible and entitled to credit, the appellee without notice 
and having used ordinary care to ascertain Swift’s 
reliability extended that credit and the letter com¬ 
plained of was relevant as showing that Swift was the 
owner of the business in September, as was the testi¬ 
mony of Meyers that in his talk with Faulkner he was 
the one to whom credit was extended (Rec., p. 7). As 
also the letter of Randolph that they had recently taken 
over the business in February, 1912 (Rec., p. 11), as the 
testimony of the appellant himself that he had never 
sold the business (Rec., p. 16), and the judgment should 

therefore be affirmed. 

Respectfully submitted. 

CARL J. F. GRAFF, 

F. EDWARD MITCHELL, 

Attorneys for Appellee. 






